THE GRANGE

APPENDIX 1F (cont)

OFFENCES RELATING TO THE SALE AND SUPPLY OF ALCOHOL TO CHILDREN

2.51

Licensing authorities are expected to maintain close contact with the police, young
offenders’ teams and trading standards officers (who can carry out test purchases under
section 154 of the 2003 Act) about the extent of unlawful sales and consumption of alcohol
by minors and to be involved in the development of any strategies to control or prevent
these unlawful activities and to pursue prosecutions. For example, where, as a matter of

policy, wamnings are given to retailers prior to any decision to prosecute in respect of an
offence, it is important that each of the enforcement arms should be aware of the warnings
each of them has given.

PROPOSED CONDITIONS

10.6

10.7

10.8

10.9

The conditions that are appropriate for the promotion of the licensing objectives should
emerge initially from the risk assessment carried out by a prospective licence or certificate
holder, which they should carry out before making their application for a premises licence
or club premises certificate. This would be translated into the steps recorded in the
operating schedule or club operating schedule, which must also set out the proposed
hours during which licensable activities will be conducted and any other hours during
which the premises will be open to the public.

In order to minimise problems and the necessity for hearings, it would be sensible for
applicants and clubs to consult with responsible authorities when schedules are being
prepared. Proper liaison may avoid the need for representations.

Conditions should be appropriate, proportionate and justifiable in meeting the licensing
objectives. They should be written in a prescriptive format and be readily understood and

enforceable.

It is also not acceptable for licensing authorities to simply replicate the wording from an
applicant’'s operating schedule. A condition should be interpreted in accordance with the
applicant’s intention. Conditions should be appropriate for the promotion of the licensing
objectives and easily enforceable.

CONSISTENCY WITH STEPS DESCRIBED IN OPERATING SCHEDULE

10.10 The 2003 Act provides that where an operating schedule or club operating schedule has

been submitted with an application and there have been no relevant representations made
by responsible authorities or any other person, the licence or certificate must be granted
subject only to such conditions as are consistent with the schedule accompanying the
application and any mandatory conditions required under the 2003 Act.

10.11 Consistency means that the effect of the condition should be substantially the same as that

intended by the terms of the operating schedule. If conditions are broken, this may lead to
a criminal prosecution or an application for a review and it is extremely important therefore
that they should be expressed on the licence or certificate in unequivocal and
unambiguous terms. The duty imposed by conditions on the licence holder or club must be
clear to the licence holder, club, enforcement officers and the courts.
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IMPOSED CONDITIONS

10.12 The licensing authority may not impose any conditions unless its discretion has been
engaged following receipt of relevant representations and it is satisfied as a result of a
hearing (unless all parties agree a hearing is not necessary) that it is appropriate to
impose conditions to promote one or more of the four licensing objectives.

10.13 It is possible that, in certain cases, where there are other legislative provisions which are
relevant and must be observed by the applicant, no additional conditions are appropriate
to promote the licensing objectives.

Proportionality

10.14 The 2003 Act requires that licensing conditions should be tailored to the size, type, location
and characteristics and activities taking place at the premises concerned. Conditions
should be determined on a case-by-case basis and standardised conditions which ignore
these individual aspects should be avoided.

10.15 Licensing authorities and other responsible authorities should be alive to the indirect costs
that can arise because of conditions. These could be a deterrent to holding events that are
valuable to the community or for the funding of good and important causes. Licensing
authorities should therefore ensure that any conditions they impose are only those which
are appropriate for the promotion of the licensing objectives. Consideration should also be
given to wider issues such as conditions already in place that address the potential
negative impact on the promotion of the licensing objectives and the track record of the
business. The physical safety of those attending such events should remain a primary

objective.
Duplication with other statutory provisions

10.16 If other existing law already places certain statutory responsibilities on an employer or
operator of premises, it cannot be appropriate to impose the same or similar duties as

conditions.

10.17 So, licensing authorities should not seek to impose fire safety conditions that may duplicate
any requirements or prohibitions that could be imposed under the Regulatory Reform (Fire
Safety) Order 2005 (see Chapter 2).

10.18 The 2003 Act does not affect the continued use of inspection and enforcement powers
conferred by other legislation; for example, the powers of an environmental health officer
in relation to statutory nuisance under the Environmental Protection Act 1990.

10.19 However, these general duties will not always adequately address specific issues that arise
on the premises in connection with, for example, certain types of entertainment. It is only
where additional and supplementary measures are appropriate to promote the licensing
objectives that conditions will need to be attached to a licence.
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THE REVIEW PROCESS

11.1

11.2

11.3

11.4

11.6

The proceedings set out in the 2003 Act for reviewing premises licences represent a key
protection for the community where problems associated with the licensing objectives are
occurring after the grant or variation of a premises licence.

At any stage, following the grant of a premises licence, a responsible authority, or an
interested party, may ask the licensing authority to review the licence because of a matter
arising at the premises in connection with any of the four licensing objectives.

The Regulations allow applications for reviews to be made electronically as long as the
licensing authority agrees and the applicant submits a subsequent written application. The
licensing authority may also agree in advance that the application need not be given in
writing. However, these applications are outside the formal electronic application process
and may not be submitted via Business Link or the licensing authority’s electronic facility.

In addition, a review of the licence will normally follow any action by the Police to close
down the premises for up to 24 hours on grounds of disorder or noise nuisance as a result
of a notice of magistrates’ court’s determination sent to the licensing authority.

Any responsible authority under the 2003 Act may apply for a review of a premises licence
or club premises certificate. Therefore, the relevant licensing authority may apply for a
review if it is concerned about licensed activities at a premises and wants to intervene
early without waiting for representations from other parties. However, it is not expected
that licensing authorities should normally act as responsible authorities in applying for
reviews on behalf of other persons, such as local residents or community groups. These
individuals or groups are entitled to apply for a review for a licence or certificate in their
own right if they have grounds to do so. It is also reasonable for licensing authorities to
expect other responsible authorities to intervene where the basis for the intervention falls
within the remit of that other authority. For example, the police should take appropriate
steps where the basis for the review is concern about crime and disorder. Likewise, where
there are concerns about noise nuisance, it is reasonable to expect the local authority
exercising environmental health functions for the area in which the premises are situated
to make the application for review.

Where the relevant licensing authority does act as a responsible authority and applies for
a review, it is important that a separation of responsibilities is still achieved in this process
to ensure procedural faimess and eliminate conflicts of interest. As outlined previously in
Chapter 9 of this Guidance, the distinct functions of acting as licensing authority and
responsible authority should be exercised by different officials to ensure a separation of
responsibilities. Further information on how licensing authorities should achieve this
separation of responsibilities can be found in Chapter 9, paragraphs 9.13 to 9.19 of this
Guidance.

Any application for a review received by the licensing authority from responsible
authorities and any other persons should be given due consideration and treated by the
authority in precisely the same way, regardless of the body or individual which made it.
This includes an application made by the local authority acting in a separate capacity (for
example, environmental health or child protection).
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In every case, any application for a review must relate to particular premises in respect of
which there is a premises licence or club premises certificate and must be relevant to the
promotion of one or more of the licensing objectives. Following the grant or variation of a
licence or certificate, a complaint regarding a general issue in the local area relating to the
licensing objectives, such as a general {crime and disorder) situation in a town centre,
should generally not be regarded as a relevant representation unless it can be positively
tied or linked by a causal connection to particular premises, which would allow for a proper
review of the licence or certificate. For instance, a geographic cluster of complaints,
including along transport routes related to an individual public house and its closing time,

could give grounds for a review of an existing licence as well as direct incidents of crime
and disorder around a particular public house.

Where a licensing authority receives a geographic cluster of complaints, the authority may
consider whether these issues are the result of the cumulative impact of licensed premises
within the area concerned. In such circumstances, the authority may also consider
whether it would be appropriate to include a special policy relating to cumulative impact
within its licensing policy statement. Further guidance on cumulative impact policies can
be found in Chapter 13 of this Guidance.

11.10 Representations must be made in writing and may be amplified at the subsequent hearing

or may stand in their own right. Additional representations which do not amount to an
amplification of the original representation may not be made at the hearing.
Representations may be made electronically, provided the licensing authority agrees and
the applicant submits a subsequent written representation. The licensing authority may
also agree in advance that the representation need not be given in writing.

11.11 It is important to recognise that the promotion of the licensing objectives relies heavily on a

partnership between licence holders, authorised persons, responsible authorities and any
other persons in pursuit of common aims. Where authorised persons and responsible
authorities have concerns about problems identified at premises, it is good practice for
them to give licence holders early warning of their concerns and the need for
improvement, and where possible they should advise the licence or certificate holder of
the steps they need to take to address those concerns. A failure by the holder to respond
to such warnings is expected to lead to a decision to apply for a review. Co-operation at a
local level in promoting the licensing objectives should be encouraged and reviews should

not be used to undermine this co-operation.

11.12 If the application for a review has been made by a person other than a responsible

authority (for example, a local resident, residents’ association, local business or trade
association), before taking action the licensing authority must first consider whether the
complaint being made is relevant, frivolous, vexatious or repetitious. Further guidance on
determining whether a representation is frivolous or vexatious can be found in Chapter 9

of this Guidance (paragraphs 9.4 to 9.10).
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POWERS OF A LICENSING AUTHORITY ON THE DETERMINATION OF A REVIEW

11.17 The 2003 Act provides a range of powers for the licensing authority on determining a
review that it may exercise where it considers them necessary for the promotion of the

licensing objectives.

11.18 The licensing authority may decide that no action is necessary if it finds that the review
does not require it to take any steps necessary to promote the licensing objectives. In
addition, there is nothing to prevent a licensing authority issuing an informal warning to the
licence holder and/or to recommend improvement within a particular period of time. Itis
expected that licensing authorities will regard such warnings as an important mechanism
for ensuring that the licensing objectives are effectively promoted and that warnings
should be issued in writing to the licence holder.

11.19 However, where responsible authorities like the Police or environmental health officers
have already issued warnings requiring improvement — either orally or in writing — that
have failed as part of their own stepped approach to concerns, licensing authorities should
not merely repeat that approach and should take this into account when considering what
further action is appropriate.

11.20 Where the licensing authority considers that action under its statutory powers are
necessary, it may take any of the following steps:

. to modify the conditions of the premises licence (which includes adding new
conditions or any alteration or omission of an existing condition), for example, by
reducing the hours of opening or by requiring door supervisors at particular times;

. to exclude a licensable activity from the scope of the licence, for example, to exclude
the performance of live music or playing of recorded music (where it is not within the
incidental live and recorded music exemption);

. to remove the designated premises supervisor, for example, because they consider
that the problems are the result of poor management:

. to suspend the licence for a period not exceeding three months;

= to revoke the licence.

11.21 In deciding which of these powers to invoke, it is expected that licensing authorities should
so far as possible seek to establish the cause or causes of the concerns that the
representations identify. The remedial action taken should generally be directed at these
causes and should always be no more than an appropriate and proportionate response.

11.22 For example, licensing authorities should be alive to the possibility that the removal and
replacement of the designated premises supervisor may be sufficient to remedy a problem
where the cause of the identified problem directly relates to poor management decisions

made by that individual.

11.23 Equally, it may emerge that poor management is a direct reflection of poor company
practice or policy and the mere removal of the designated premises supervisor may be an
inadequate response to the problems presented. Indeed, where subsequent review
hearings are generated by representations, it should be rare merely to remove a
succession of designated premises supervisors as this would be a clear indication of
deeper problems which impact upon the licensing objectives.
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11.24 Licensing authorities should also note that modifications of conditions and exclusions of
licensable activities may be imposed either permanently or for a temporary period of up to
three months. Temporary changes or suspension of the licence for up to three months
could impact on the business holding the licence financially and would only be expected to
be pursued as an appropriate means of promoting the licensing objectives. So, for
instance, a licence could be suspended for a weekend as a means of deterring the holder
from allowing the problems that gave rise to the review to happen again. However, it will
always be important that any detrimental financial impact that may result from a licensing
authority’s decision is appropriate and proportionate to the promotion of the licensing
objectives. But where premises are found to be trading irresponsibly, the licensing
authority should not hesitate, where appropriate to do so, to take tough action to tackle the
problems at the premises and, where other measures are deemed insufficient, to revoke

the licence.
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