THE GRANGE

APPENDIX 1F

GUIDANCE ISSUED UNDER SECTION 182 OF THE LICENSING ACT 2003
(REVISED APRIL 2012)

LEGAL STATUS:

Section 4 of the 2003 Act provides that in carrying out its functions a licensing authority must
“have regard” to guidance issued by the Secretary of State under section 182. The requirement
is therefore binding on all licensing authorities to that extent. However, the guidance cannot
anticipate every possible scenario or set of circumstances that may arise and as long as licensing
authorities have properly understood the Guidance they may depart from it if they have reason to
do so as long as they are able to provide full reasons. Departure from the guidance could give
rise to an appeal or judicial review, and the reasons given will then be a key consideration for the
courts when considering the lawfulness and merits of any decision taken.

THE LICENSING OBJECTIVES

— CRIME & DISORDER

2.1 The steps any licence holder or club might take to prevent crime and disorder are as
varied as the premises or clubs where licensable activities may be carried on. Licensing
Authorities should therefore look to the police as the main source of advice on these
matters. They should also seek to involve the local CDRP, as recommended in paragraph

1.21 of this Guidance.

2.2 The Government's expectation is that the police will have a key role in undertaking the
following tasks:

» developing a constructive working relationship with licensing authority licensing officers
and bodies such as the local authority Sacial Services department, the Local
Safeguarding Children Board or another competent body as agreed locally;

» developing a constructive working relationship with premises managers;

» developing joint task meetings with relevant local authority and trading standards
partners.

e advising, where necessary, on the development of venue drug policies;

» developing a constructive working relationship with the Security Industry Authority
including joint visits and enforcement action where appropriate:

¢ agreeing the protocols for actions taken by door supervisors in relation to illegal drugs
or violent behaviour, particularly when police officers should be called immediately;

» advising on and approving search procedures and the storage procedures for
confiscated drugs;

» gathering and sharing intelligence on drug dealing and use with partner organisations
and local venues;

» advising on the installation and monitoring of security devices such as CCTV:

¢ advising on the provision of safe and accessible transport home in consultation with
community safety colleagues, local transport authorities and transport operators;

» advising on the protection of employees on licensed premises who may be targets for
attacks and reprisals.
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The Security Industry Authority also plays an important role in preventing crime and
disorder by ensuring that door supervisors are properly licensed and, in partnership with
police and other agencies, that security companies are not being used as fronts for
serious and organised criminal activity and that door supervisors are properly licensed.
This may include making specific enquiries or visiting premises through intelligence led
operations in conjunction with the police, local authorities and other partner agencies. In
the exercise of their functions licensing authorities should seek to co-operate with the SIA
as far as possible and consider adding relevant conditions to licences where necessary

and appropriate.

The essential purpose of the licence or certificate in this context is to regulate behaviour
on premises and access to them where this relates to licensable activities and the
licensing objectives. Conditions attached to licences cannot seek to manage the behaviour
of customers once they are beyond the direct management of the licence holder and their
staff or agents, but can directly impact on the behaviour of customers on, or in the
immediate vicinity of, the premises as they seek to enter or leave. Examples of measures
which may encourage swift and effective dispersal from licensed premises include
quietening down periods at the end of the night, security training in reminding patrons to
leave quietly and signage on the premises reminding people of this.

Licence conditions should not replicate offences that are set out in the 2003 Act or other
legislation. For example, a condition that states that a licence holder shall not permit
drunkenness and disorderly behaviour on his premises would be superfluous because this
is already a criminal offence. A condition that states that a licence holder shall not permit
the sale of controlled drugs on the premises would be similarly superfluous.

Conditions are best targeted on deterrence and preventing crime and disorder. For
example, where there is good reason to suppose that disorder may take place, the
presence of closed-circuit television (CCTV) cameras both inside and immediately outside
the premises can actively deter disorder, nuisance and anti-social behaviour and crime
generally. Some licence holders may wish to have cameras on their premises for the
protection of their own staff and for the prevention of crime directed against the business
itself, its staff or its customers. But any condition may require a broader approach, and it
may be appropriate to ensure that the precise location of cameras is set out on plans to
ensure that certain areas are properly covered and there is no subsequent dispute over
the terms of the condition.

Similarly, the provision of requirements for door supervision may be necessary to ensure
that people who are drunk or drug dealers or people carrying firearms do not enter the
premises, and ensuring that the police are kept informed.

Radio links and ring-round phone systems allow managers of premises and clubs to
communicate instantly with the local police and facilitate a rapid response to any disorder
which may be endangering the customers and staff on the premises. The inclusion of
these systems should be considered an appropriate condition for public houses, bars and
nightclubs operating in city and town centre leisure areas with a high density of licensed
premises.
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APPENDIX 1F (cont)
However, while this may be appropriate and effective in certain parts of a licensing
authority’s area, it may be less effective or even inappropriate in others. Licensing
authorities must remember that only appropriate conditions which are within the control of
the licence holder or club may be imposed.

A condition must also be capable of being met. For example, while beer glasses may be
available in toughened glass, wine glasses may not. Licensing authorities should carefully
consider conditions of this kind to ensure that they are not only appropriate but both
practical and achievable. Further guidance in determining whether a condition is
appropriate is given in Chapter 10 of this guidance.

Similarly, although most commonly made a condition of a licence on public safety grounds,
licensing authorities should also consider conditions which set capacity limits for licensed
premises or clubs where it may be necessary to prevent overcrowding likely to lead to
disorder and violence. If such a condition is considered appropriate, the licensing authority
should consider whether door supervisors are needed to control numbers and that a
system is implemented to monitor capacity.

In the context of crime and disorder and public safety, the preservation of order on
premises may give rise to genuine concerns about the competency of the management
team charged with the maintenance of order. This may occur, for example, on premises
where there are very large numbers of people and alcohol is supplied for consumption, or
in premises where there are public order problems.

The designated premises supervisor is the key person who will usually be charged with
day to day management of the premises by the premises licence holder, including the
prevention of disorder. However, conditions relating to the management competency of
designated premises supervisors should not normally be attached to premises licences. A
condition of this kind could only be justified as appropriate in rare circumstances where it
could be demonstrated that in the circumstances associated with particular premises, poor
management competency could give rise to issues of crime and disorder and public

safety.

It will normally be the responsibility of the premises licence holder as an employer, and not
the licensing authority, to ensure that the managers appointed at the premises are
competent and appropriately trained and licensing authorities must ensure that they do not
stray outside their powers and duties under the 2003 Act. This is important to ensure the
portability of the personal licence and the offences set out in the 2003 Act ensure, for
example, that the prevention of disorder is in sharp focus for all such managers, licence

holders and clubs.

The Indecent Displays Act 1981 prohibits the public display of indecent matter, subject to
certain exceptions. It should not therefore be appropriate for any conditions to be attached
to licences or certificates concerning such displays in or outside the premises involved.
Similarly, while conditions relating to public safety in respect of dancing may be
appropriate in certain circumstances, the laws governing indecency and obscenity are
adequate to control certain adult entertainment which goes beyond what is lawful.
Accordingly, conditions relating to the content of such entertainment which have no
relevance to crime and disorder, public safety, public nuisance or the protection of children
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from harm could not be justified. In this context, however, it should be noted that it is in
order for conditions relating to the exclusion of minors or the safety of performers to be
included in premises licence or club premises certificate conditions where appropriate. The
Local Government (Miscellaneous Provisions) Act 1982, insofar as its adoptive provisions
relate to sex establishments (sex shops, sex cinemas and sex entertainment venues), also
contains a licensing regime for premises where such activities are carried on.

Conditions on a premises licence are important in setting the parameters within which
premises can lawfully operate. The use of wording such as “must”, “shall” and “will”, is
encouraged. Conditions on licences must:

* be precise and enforceable;

« be unambiguous;

* not duplicate other statutory provisions;

* be clear in what they intend to achieve: and,
* be appropriate, proportionate and justifiable

PROTECTION OF CHILDREN FROM HARM

2.41
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The protection of children from harm includes the protection of children from moral,
psychological and physical harm. This includes not only protecting children from the harms
associated with alcohol but also wider harms such as exposure to strong language and
sexual expletives (for example, in the context of exposure to certain films or adult

entertainment).

The Government believes that it is completely unacceptable to sell alcohol to children.

Conditions relating to the access of children where alcohol is sold and which are

appropriate to protect them from harm should be carefully considered. Moreover,

conditions restricting the access of children to premises should be strongly considered in
circumstances where:

e adult entertainment is provided;

e a member or members of the current management have been convicted for serving
alcohol to minors or with a reputation for allowing underage drinking (other than in the
context of the exemption in the 2003 Act relating to 16 and 17 vear olds consuming
beer, wine and cider when accompanied by an adult during a table meal);

e itis known that unaccompanied children have been allowed access:

 there is a known association with drug taking or dealing; or

* in some cases, the premises are used exclusively or primarily for the sale of alcohol for
consumption on the premises.

It is also possible that activities, such as adult entertainment, may take place at certain
times on premises but not at other times. For example, premises may operate as a café
bar during the day providing meals for families but also provide entertainment with a

sexual content after 8.00pm.

Applicants must be clear in their operating schedules about the activities and times at
which the events would take place to help determine when it is not appropriate for children
to enter the premises. Consideration should also be given to the proximity of premises to
schools and youth clubs so that applicants take appropriate steps to ensure that
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advertising relating to their premises, or relating to events at their premises, is not
displayed at a time when children are likely to be near the premises.

Licensing authorities and responsible authorities should expect applicants, when preparing
an operating schedule or club operating schedule, to set out the steps to be taken to
protect children from harm when on the premises.

Conditions, where they are appropriate, should reflect the licensable activities taking place
on the premises. In addition to the mandatory condition regarding age verification, other
conditions relating to the protection of children from harm can include:

o restrictions on the hours when children may be present;

o restrictions on the presence of children under certain ages when particular specified
activities are taking place;

restrictions on the parts of the premises to which children may have access;

age restrictions (below 18);

restrictions or exclusions when certain activities are taking place;

requirements for accompanying adult {including for example, a combination of
requirements which provide that children under a particular age must be accompanied
by an adult); and

» full exclusion of people under 18 from the premises when any licensable activities are

taking place.

Please see also Chapter 10 for details about the Licensing Act 2003 (Mandatory
Licensing Conditions Order) 2010.

Licensing authorities should give considerable weight to representations about child
protection matters.

The 2003 Act provides that, where a premises licence or club premises certificate
authorises the exhibition of a film, it must include a condition requiring the admission of
children to films to be restricted in accordance with recommendations given either by a
body designated under section 4 of the Video Recordings Act 1984 specified in the licence
(the British Board of Film Classification is currently the only body which has been so
designated) or by the licensing authority itself. Further details are given in Chapter 10.

Theatres may present a range of diverse activities and entertainment including, for
example, variety shows incorporating adult entertainment. It is appropriate in these cases
for a licensing authority to consider restricting the admission of children in such
circumstances. Entertainments may also be presented at theatres specifically for children.
It will be appropriate to consider whether a condition should be attached to a premises
licence or club premises certificate which requires the presence of a sufficient number of
adult staff on the premises to ensure the wellbeing of the children during any emergency.
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